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November 30, 1973

Colonel Philip 13, Curtie

Pircctor of Accounting Orerctions

londquarters,tir Forea Accounting
end Finauce Centey

32069 York fRtroeat

Deaver, Colerada 80205 -

Dear Colonel Curtia: { ’

Roferaonce 19 mada to the letter of July 6, 1973, from Colonel Rank,
the prior Diractor of Accounting Orerations, veferzace TCHC, forwarding
a vequeat frem Captain D, 1, Deonia, Accounting Finance O0ffincx, for an

[ edvance dcetsion eoncorning <M diepnsitinon of 1o final payment dua
urder contract o, B620-73-C-0078 in the amount of $14,372,50,

On Januney 22, 1973, Vr., W. €, Pailey, doing buasinens as an
individual, entered into a contract with thie Afy Fovca to repair exte-
ricr doors in tha faridly nouning arca at lurloburt Field, Plorlda, for
& contras’: pricy of §20,600, A perforrmance hond in the penal &sount
cf $24,973 and a paynent Lond in the penal arount of §12,497,50 covering
this contract vwore enccuted on January 23, 1973, by the American fHtates
Incsrnnes Conpany, beroafier ralerred to na the curety. Thoe contractor
0loo crecutad an assisnment of the amounts due under the contrect to the
Pglin lNational Baunl, aleo roferred to an the coaignee, A notico of
avpigooent was gent to the contracting officor end his acknowledpement
theraon 4a dated ¥Yebruary 5, 1973,

The eontrantor corplatadl parformance of tha contract and an June 6,
1973, he oulnitted an invoica for f£inal payment, 7Tha contracting oificex
has cert'flol that tha contract hns heon porfornad as requirad anct that
payaent of the fuvolee is proper.

, . It 4n reported that normally the payment dua undor the contxact
wuld have besn made to tho assignce. Mowaver, by letter dated Juns 11, -
1973, the eurety advised the contracting officor that 4t bad an asoign~"
ment: from the contractor executod pricr to furnishing the peyment bond
under the subject contract and that 4t had been votificd of some unpald
bills for waterials uvsed on the Turlburt Field joh and ‘'on other jobs.
Sinca the ourety expected to incur obligations under the paymont boxd
furnished Lo Mr, Bailey it initielly requested that 4t Ve paid any
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further auounts which are payabls under tha subject contract, At our
request, the suraty by latter of July 19, 1973 (copy enclosed), furnished
invoices from latorers and materialmen, These invoices in the totnl
emount: of $20,521,76 are in emcean of the penal amount of the surcty's
boud, The suxety advleed that of this amount $11,499 was applicable to
tho Murlburt Fiald job and at least part of tha balence waa also appli-
cabla to that job., In subsaquent coyxrespondenca from the attorneys for
the eurety (copies enzlosed) tha vicryr ia expresoed that tha ponal sum
of the bond 16 in excees of the outstanding claims, Yowvaver, in our
opiuion thera hag not been an adequate showing of this fact since the
correaspordenca doas not sppear to account for tha claim of DBrentwood
Construction Company in tha amount of §6,994,82, which might be allo~
cable to the subject contract. In nddition, tho anount claimad by
Gatlin Lumber & Supply and Moore-iandley, Incoxporatcd, while dispurad
by the contractor, rafecs tha posaibility that payments in cxcess of
the pennl suin may bo required to eatiofy such claima,

On Novetber 8, 1973, you informally confirmed the pravious advice

to our Office that tha suraty will agree to relinguish any ripght it
has to the contract fund in order that payment might be peode to the

bank, Dy letter of Novembar §, 1973, the Eglin Mational Bank certified
" that tho fupds racoived by the bank w11l ba hald in esorow until the
claims of all laborers ond materialmen applicable to the luriburt Ii;ld
Job hava'been paid, Thae hank has informally advised that nll the funds
vill be placed in the eocrow account and that the account will be eiital~
lirhed for the benefit of laborers and materialmen, :

, To the extent that the Governmant does not have any claime against
the contractor, the Governnent is mercly a‘stakeholdar of the fund 1n
-4ts possession since pexformance under tha contract has been completed
and the only real concern of the Govornment ia that payment results In
a valid acquittances We do not have any objection to payment of the
fund to’ tho bank assuming that you obhtain patinfactory documentation of
the surety's rolinquiniment of sny right to the fuod apd the bank's
agreement to hold tha momey:for the bonefit of laborers and materialmen -
on tha Hurlburt job, Ve heliecve such an arrangenent oatisfics the .
Covernment's aquitalle obligation to sea that laboreys and matorialmen
on Govarnment contracta aroe paid, Sco Unitcd States Fidelity & Cunranty

—

Co. v. United Statoa, 475 F.2d 1377 (Ct, €1, 1973).

'-Tb insure that tta Covernment's interastsara protected the Internal
Revenua Servics slhould be contacted to ascartnin whetlier tliere ara r.a
tax claims sgainst the contractor before the woncy is xeleasad, '
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Tha payment woucher enclomed with the file 1o veturned, The
assignea and the purety have been adviscd of our wiews in the matier,

Sincerely yours,

Paul G. Dembling

Conptroller General

For the
of tho United States

Enclosureos





